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must not be considered simply as the ideas of those who held politi- 
cal power, there seems evidence for believing that it is affected by 
the political system. Certainly in England legislative policy under 
the ten pound household suffrage was markedly different from the 
legislative policies under the earlier franchise and under the more 
democratic system since the second Reform Act. 

Attention may also be called to another significant feature of the 
trend to collectivism, which is not mentioned by Mr. Dicey. That 
is its influence on the political parties. The new collectivistic 
tendency is out of harmony with the old principles of both the Con- 
servative and Liberal parties. Yet both parties have enacted much 
collectivistic legislation; and the movement has gained ground 
whichever party has been in power. Here is evidence of a broader 
tide of public opinion, which sweeps over the party divisions, and for 
which at least a partial cause would seem to be the more demo- 
cratic suffrage of the later decades. 

Such points of criticism do not, however, detract from the value of 
Mr. Dicey's book. It is indeed not the least of its merits that it is 
likely to make its readers think and to provoke discussion on the 
various ideas presented. And the relations between law and public 
opinion is certainly a subject which deserves much attention and 
discussion. 

John A. Fairlie. 

Le Droit International: Les Principes, Les Theories, Les Faits. 
Par Ernest Nys, Conseiller a la Cour d'Appel, Professeur a 
P University de Bruxelles. (Bruxelles: Alfred Castaigne. 
Paris; Albert Fontemoing. Tome I, pp. 546. 1904. Tome 
II, pp. 432. 1905.) 

These two volumes are the first instalments of what is probably 
the most elaborate and comprehensive treatise on international law 
that has been undertaken in recent years. M. Nys is already well 
known as the author of several books, as an editor, and as a con- 
tributor to the leading international law reviews. The work now 
under consideration aims to be a systematic treatise covering the 
whole field of international law. Some idea as to its scope may be 
formed from the statement that the two volumes already out, cover 
only about one-third of the entire ground. The first volume con- 
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tains an introductory chapter on the origin of international law; nine 
chapters on fundamental conceptions, definitions and literature; 
four chapters on states, including an elaborate classification; and 
eight chapters on territory and territorial waters. The second 
volume has three chapters on the acquisition of territory, and on the 
various kinds of control exercised over dependent territory; four 
chapters on rivers, lakes and high seas; fourteen chapters on the 
essential rights of states ; and seven chapters on the representatives 
and organs of states in their international relations. 

In reviewing these volumes it will perhaps be found best to discuss 
the author's general point of view rather than to attempt to give a 
statement of his views on a number of separate topics. 

In his chapter on the " positive character of international law, " 
he gives an excellent discussion of an old controversy. As might 
be expected, he rejects the view of the analytical school that the 
sole subject-matter of jurisprudence is positive law; that is, law 
which, in its ultimate analysis, derives its force from a command 
issued by a sovereign authority and is enforced by a sanction. He 
strongly holds to the view of the historical school that in the chrono- 
logical order custom is always anterior to law, that custom rests on 
precedents, and that in primitive organizations of society the 
decision of disputes is the act not of magistrates clothed with 
authority, but of arbiters chosen by the parties. He holds that 
international law, like private law in all primitive communities, may 
exist in the absence of a legislative authority and in the absence of a 
regularly constituted court charged with its enforcement, although 
in The Hague Court we approach very near to this latter require- 
ment of the Austinians. As for a sanction, international law has a 
very powerful sanction in public opinion. 

In his discussion of the sources of international law, M. Nys 
departs quite widely from the conventional treatment of that sub- 
ject to be found in the writings of English and American publicists. 
He recognizes only two sources of international law. According to 
the general doctrine, he says, custom and treaties constitute the two 
modes of formation of international law; they are the sources of this 
law, primary sources according to some, secondary sources according 
to others. Throughout the discussion he lays great emphasis upon 
custom, the creative power of which is not exhausted in the law of 
nations as it has been to a large extent in private law. In regard to 
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the unilateral acts of states, their laws, edicts, and ordinances, he is 
emphatic in the statement that they are not sources of international 
law. The fact that a number of states, that the whole body of states 
even, promulgate identical orders on the same subject does not alter 
the case. Even here the true source of the rule of law is the custom 
which these orders merely affirm. 

The important part played by courts in the formation or the ex- 
pression of custom, our author admits, cannot be denied. As a rule, 
he says, they are not bound by earlier decisions, but it is none the 
less incontestable that a series of concurring decisions rendered by 
the courts of different countries on a question of international law 
leads to the conclusion that a rule of law exists. In certain states 
the role of courts of justice in the affirmation or even in the estab- 
lishment of customs is more extended than in others, and, in this 
connection, there is no comparison between the countries dominated 
by the Roman theories and the countries where the English common 
law has developed. The decision of prize courts, he contends, are 
not sources of international law at all, however important they may 
be in the determination of the rules of international maritime law 
which a given state observes in regard to other states. In discussing 
the decisions of courts of arbitration, he quotes the dictum of 
James Lorimer: "There are no international judges; there can 
be no international judgments." He raises this objection to arbi- 
tral decisions, that the convention under which the arbiters are to 
act often results from a preliminary compromise between the inter- 
ests concerned and not from an agreement on the principles or on 
the law governing the relations of the parties. The decisions of 
such tribunals are not sources of international law; they decide 
cases ; they serve to make known the state of international law; they 
directly declare custom, but they go no further. The force of an 
arbitral sentence rests rather on the reasoning on which it is based 
than on the decision itself. Such an argument will not readily appeal 
to a student of the common law. 

M. Nys shows a remarkably familiarity with the literature of the 
subject. In connection with almost every topic he quotes at 
length the opinions of other writers taken from books, monographs, 
and reviews, in French, English, German, Spanish and Italian. He 
devotes over a hundred pages of the first volume (pp. 213-328) to 
brief bibliographical and critical notes on authors from the begin- 
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nings of the modern science cf international law to the present time, 
mentioning almost every one of importance, with a list of his 
writings. 

The English or American reader will be struck with the fact that, 
with the exception of treaties, the author rarely cites official docu- 
ments or cases. This fact is, of course, explained by what has already 
been said of his views as to the sources of international law. While 
his discussions of some topics are exhaustive, his contributions are 
so far not great, his favorite method of elucidating a subject being to 
present a symposium of the views of leading authorities, a method 
which sometimes leaves the reader in doubt as to M. Nys' own con- 
clusions. The quotations fill far too large a part of the volumes. 
The work gives evidence of thorough scholarship, if not of originality, 
and, as a discussion of the literature of the subject it will hold an 
easy supremacy over all works now in the field. As the develop- 
ment of international law has of late been mainly in the part of the 
subject relating to the rights and duties of neutrals, which does not 
fall within the scope of the present volumes, an accurate estimate of 
the work cannot be formed until the remaining volumes appear. 

John Holladay Latane. 

International Law with Illustrative Cases. By Edwin Maxey, 
M.Dip., D.C.L., LL.D. (St. Louis : F. H. Thomas Law Book 
Company. 1906. Pp. 797.) 

This volume is mainly interesting as an attempt by an experienced 
teacher of international law to construct a text-book on this subject 
which shall conform to the needs of the class-room in providing the 
student with a ready access to leading cases. This is done by incor- 
porating a number of cases and placing them in their appropriate 
chapter-settings in the text. 

This attempt can hardly be considered successful. The cases 
(68 in number) are too few for the needs of the student, and are not 
always well selected. Thus there is but one case (Vavasseur v. 
Krupp) on the immunities of foreign sovereigns, and one (Taylor v. 
Best) on the immunities of diplomatic agents, with another (Dillon's 
Case) on the immunities of consuls. There is one (Exchange v. 
McFadden) on the immunities of public vessels, and only one (Wil- 
denhus' Case) which bears on the custom now commonly observed of 



